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Communication concerning the decision of the Curia of Hungary 

in criminal case nº Bfv.II.538/2014 

 

I. In its judgement rendered on a hearing held on 12 March 2012, the Metropolitan Tribunal, 

within the framework of its reopened proceedings as a result of a quashing decision delivered 

by a superior court in respect of nine accused, found the accused persons guilty of criminal 

bankruptcy, unauthorised financial activities, capital investment fraud, the violation of 

accounting regulations and abetment respectively. 

 

As regards the four accused persons who later submitted a petition for judicial review, the 

court suspended the execution of the imprisonment of the second, fourth and sixth accused, 

while it placed the fifth accused on a probation. 

 

The criminal court established that 1 810 private parties injured are entitled to launch civil 

actions for damages only before other competent state bodies and provided for further 

subsidiary issues. 

 

In its judgement rendered and delivered on a public hearing held on 20 November 2013, the 

Metropolitan Court of Appeal, acting as a court of second instance that examined both the 

prosecution’s and the accused persons’ appeals, modified the first instance judgement in 

respect of the second, fourth, fifth and sixth accused: it re-qualified their criminal offences on 

the basis of the new Criminal Code, partially annulled the first instance decision’s provisions 

as regards the guilt of the second accused, on the other hand, it aggravated the criminal 

sanctions imposed on the second, fourth and sixth accused, while imposed a sanction on the 

fifth accused. 
It rejected the overwhelming majority – all of them with three exceptions – of the private 

parties’ civil claims for damages and provided for further subsidiary issues. 

 

II. The defence attorney of the second, fourth, fifth and sixth accused submitted a petition for 

judicial review before the Curia of Hungary against the final and conclusive court decision. 

The Curia’s competent head of panel referred the case to a judicial panel composed of five 

judges and set the date of a public hearing. 

 

III. In its judgement, the Curia modified the impugned court decision only in respect of the 

fifth accused and annulled the provisions that placed him on a probation, while it upheld the 

remainder of the second instance judgement. 

 

The summary of the Curia’s decision is as follows: 

 

1. The Curia found that the crimes of capital investment fraud and the violation of accounting 

regulations constituted multiple criminal offences, since there was no means-ends relationship 

between these two crimes, meaning that the crime of capital investment fraud could not be 

regarded as a goal and the violation of accounting regulations could not be considered as a 

non-punishable instrumental act of crime that could be assimilated into the crime of capital 

investment fraud. 

 

The court of second instance disregarded the fact that the second accused committed the 

above two types of crimes to the detriment of different companies and at different points in 
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time, hence, no means-ends relationship could be established between the two criminal 

offences in the present case. 

 

2. The Curia held that a fine can be imposed on the accused person sentenced to imprisonment 

even if the accused has no sufficient income or property. Section 50, subsection (2) of the new 

Criminal Code contains specific provisions in this regard, according to which the person who 

is sentenced to a fixed-term imprisonment for a criminal offence committed with the purpose 

of financial gain and has sufficient income or property shall also have a fine imposed. 

 

3. The Curia emphasised that the criminal provisions covering the different forms of criminal 

bankruptcy are incomplete rules which do not contain all of the constituent elements of the 

offences they create, wherefore they must be filled out by the provisions of substantive 

bankruptcy law, namely Act n° XLIX of 1991 on Bankruptcy Proceedings and Liquidation 

Proceedings (hereinafter referred to as the Bankruptcy Act – BH 1996.187.). The notion of 

insolvency as defined by section 27, subsection (2) of the Bankruptcy Act governs the term 

“insolvency” in respect of criminal bankruptcy. By contrast, the court of first instance found 

that the debtor became insolvent on the date when it first failed to settle its debts. In its legal 

assessment, the court of second instance went even further and provided an absurd and 

erroneous interpretation of bankruptcy law by stating that, with reference to its low liquidity 

ratio, the debtor, a co-operative society in the present case, had been insolvent since its 

establishment. However, none of the lower instance courts held that the co-operative society 

was insolvent during the period of time covered by the prosecution’s indictment. The court 

dealing with the debtor’s liquidation proceedings, on the other hand, fixed the date on which 

the debtor became insolvent, therefore this date is the determining criterion for the 

qualification of the act of criminal bankruptcy. 

 

4. The accused persons purchased real estate for themselves with financial assets obtained 

from criminal offences committed by others, which constitutes the crime of money laundering 

as defined by section 399, subsection (2), point a) of the Criminal Code. Money laundering is 

a more specific act of crime in comparison with abetment (abetment in the form of securing 

profits resulting from an act of crime), and the former entails more serious punishment than 

the latter, therefore money laundering absorbs abetment. 

 

5. The non-adjudication of each count of the indictment charges is not listed among the 

unconditional procedural irregularities that are exhaustively enumerated in section 373, 

subsection (1) of the Code of Criminal Procedure and are mainly referred to by section 416, 

subsection (1), point c) of the Code of Criminal Procedure. Consequently, the 

non-adjudication of each count is considered as a so-called relative procedural irregularity, 

which, on the basis of section 375, subsection (1) of the Code of Criminal Procedure, should 

have resulted in the first instance judgement being quashed and the first instance court being 

ordered to reopen its proceedings by a decision of the court of second instance. This relative 

procedural irregularity, however, has not been detected before the delivery of the final and 

conclusive judgement, and it cannot give rise to a petition for judicial review. 

 

Pursuant to section 423, subsection (1) of the Code of Criminal Procedure, the factual 

background of the criminal case brought before the Curia cannot be reviewed, which includes 

that the supplementation of the facts cannot be contested either. 
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6. The Curia indicated that criminal bankruptcy has no passive subject, meaning that it is not 

committed against specific persons, while its victims comprise the whole circle of investors, 

i.e. the full mass of creditors. The scope of the term “victim” is broader than that of the term 

“passive subject”. Passive subjects are always deemed victims of crime, on the other hand, 

victims of crime are not necessarily considered passive subjects. 

 

The Curia pointed out that, on the basis of section 54, subsection (2) of the Code of Criminal 

Procedure, criminal courts are given the competence to decide on civil claims for damages 

only in respect of damage caused by an act of crime that has been made part of the 

prosecution’s indictment. The victims of criminal bankruptcy are the full mass of creditors 

who are entitled to seek compensation for their financial losses after the imposition of 

liquidation solely within the procedural framework of liquidation proceedings and through the 

intervention of the liquidator. No financial claim can be brought against insolvent business 

organisations outside the framework of liquidation proceedings. 

 

Budapest, the 22
nd

 of September 2014 

 

Criminal Department of the Curia of Hungary 


