
Communication concerning the decision of the Curia of Hungary
in the criminal case nº Bfv.I.857/2012

In its decision rendered out of trial on 18 April 2012 and coming into force on 2 May 2012, 
the Municipal Court of Orosháza sentenced the accused to a probation period of one year for 
embezzlement. It obliged the accused to pay 45 000,- HUF for the victim and 1 500,- HUF for 
the state in respect of procedural costs.

According to the facts established in the final decision, the accused agreed with the disabled 
victim on 20 March 2011 that the accused would obtain an electric engine for the electric 
vehicle of the victim. On the same day the victim gave the accused 45 000,- HUF in cash to 
enable him to obtain the engine. However, the accused did not spend the sum on the engine 
but spent it on purposes of his own between April and December 2011.

Based on Article 416, paragraph (1), point a), section II of the Code of Criminal Procedure, 
against  the final decision and to the advantage of the accused, the Prosecutor’s Office of 
County Békés submitted a petition for review by the Curia  of Hungary with reference to 
Articles 2 and 138/A of the Criminal Code.

According to  the petitioner,  the accused was convicted  by violating  procedural  law since 
according to Article 177, paragraph (1), point a) of the Act nº II of 2012 on Petty Offences 
(hereinafter referred to as the Petty Offences Act) that entered into force on 15 April 2012, 
stealing,  embezzling  or  unlawfully  appropriating  an  amount  not  exceeding  50 000,-  HUF 
constitutes  a petty offence.  Since the accused caused a damage of 45 000,-  HUF, the act 
constitutes a petty offence as of 15 April 2012. Therefore, the petitioner asked the Curia to 
modify  the  order  of  the  Municipal  Court  of  Orosháza  and  withdraw the  charge  brought 
against  him on account  of  the crime  of  embezzlement  and re-examine  the act  as  a  petty 
offence of embezzlement committed against property.

The Curia held a public  hearing on 30 October  2012 on which it  considered the petition 
well-founded based on the following.

In its order of 18 April 2012, the proceeding court wrongly applied the measure of probation 
on account of the crime of embezzlement against the accused. Article 2 of the Criminal Code 
states that a crime has to be examined according to the law that was in force at the time of 
committal. If the act does not constitute a crime or draws a more lenient penalty according to 
the new criminal code that entered into force by the time of the adjudication of the act, the 
new law shall apply, otherwise the new law has no retroactive effect.

According to the new criminal code that was in force at the time of the adjudication of the act  
committed by the accused, it was not a crime but a petty offence committed against property 
through  embezzlement  violating  Article  177,  paragraph  (1)  of  the  Petty  Offences  Act. 
Therefore, in view of Article 2 of the Criminal Code and based on Article 267, paragraph (1),  
point a) and Article 6, paragraph (3), point a) of the Code of Criminal Procedure, instead of 
applying  a  criminal  measure  against  the  accused  the  court  should  have  terminated  the 
procedure and taking Article 252, paragraph (5) of the Petty Offences Act into account should 
have referred the case to the organ in charge of the preparatory procedure.
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Therefore, approving this part of the petition for review, the Curia acquitted the accused of 
the charge in default of a crime based on Article 427, paragraph (1), point a) of the Code of 
Criminal Procedure.

The petitioner also proposed that besides acquitting the accused the Curia shall adjudicate the 
petty  offence  committed  against  property  through  embezzlement.  The  Curia  refused  this 
proposal because of the following.

According to  Article  337,  paragraph (1)  of  the Code of  Criminal  Procedure,  if  the court 
considers  that  the  charge  constitutes  a  petty  offence  and  acquits  the  accused,  it  shall 
adjudicate  the petty offence.  This can happen, however,  only if  the court  holds a hearing 
based on the charge of a crime, takes evidences and as a result of this procedure it establishes 
that the charge does not constitute a crime but only a petty offence. Otherwise a petty offence 
cannot be judged within the framework of a criminal procedure.

In this case the court proceeded without holding a trial, therefore, no taking of evidences took 
place. The Curia, as a court reviewing final decisions, cannot hold a hearing. Therefore, in 
spite of the fact that the Curia established that the act constitutes not a crime but a petty 
offence  at  the time of  adjudication,  the law does  not  entitle  the  Curia  to judge the petty 
offence in the framework of the review procedure.

There  is  no  possibility  to  judge  the  petty  offence  within  the  review procedure  for  other 
reasons either.

The review procedure is an extraordinary remedy ruled by the Code of Criminal Procedure. 
There is no remedy against a decision taken in the framework of a review procedure.

According to Article 35 of the Petty Offences Act, a remedy shall be available against the 
decisions and measures of the petty offence authority and the court. The Petty Offences Act 
provides for an ordinary remedy of one instance without restrictions  against  a local  court 
decision on a petty offence that is punishable with confinement.

If, in the present case, the Curia adjudicated the act as a petty offence, it would deprive the 
accused of the possibility of remedy, violating thereby Article XXVIII, paragraph (7) of the 
Fundamental Law that ensures that everybody shall have the right to have remedy against an 
authority or court decision that violates their right or lawful interest.

Therefore the Curia refused this part of the petition and referred the case to the competent 
police department to proceed in examining the petty offence.

Budapest, the 26th of November 2012

Criminal Department of the Curia of Hungary
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