
Communication concerning the decision of the Curia of Hungary
in criminal case n° Bhar.III.6/2015

Among the accused persons affected by third instance appeals, the first instance court found
the fifth accused guilty of seven counts of bribery, the second, sixth, ninth and twelfth accused
guilty of one count of bribery, the eighth and tenth accused guilty of two counts of bribery
respectively.

The regional court  of appeal modified the first instance judgement and acquitted the fifth
accused of five counts of bribery, the second, sixth, eighth, ninth, tenth and twelfth accused of
one count of bribery respectively.

The facts of the case in respect of the accused persons affected by third instance appeals were
established by the first  instance court and were clarified and supplemented by the second
instance court as follows:

The fifth accused worked as a maternity nurse, while the second, sixth, eighth, ninth, tenth
and twelfth accused worked as obstetrician-gynecologists in a state-run healthcare institution
where  they solicited  and  accepted  preliminary remuneration  for  providing  otherwise  free
healthcare services (such as conducting deliveries and carrying out epidural anaesthesia).

The prosecutor  submitted  a  third  instance  appeal  with the  aim of  increasing  the criminal
liability of the second, fifth, sixth, eighth, ninth, tenth and twelfth accused, while the fifth
accused and his defence attorney, as well as the defence attorneys of the eighth and tenth
accused lodged third instance appeals for acquittal against the second instance judgement.

The Office of the Prosecutor General upheld the prosecutor’s third instance appeal.

Proceeding as a third instance appellate court, the Curia pointed out the followings.

As a matter of long-established social custom, parasolvency is customarily paid – in the form
of tips or gratuities – by service users as a recognition to certain service sector workers who
provide service beyond the expectation. For various and well-known reasons, the practice of
gratuity payments is deeply rooted in the Hungarian healthcare sector. Tips and gratuities,
however, cannot be qualified as illegal gains, since Annex no. 1 to Act no. CXVII of 1995 on
Personal Income Tax explicitly enumerates these two forms of payments as lawful gains, in
addition, pursuant to point 7.2 of the aforementioned annex, gratuities – as opposed to tips –
are considered taxable income.

With regard to the above, the act of accepting gratuities (if they are not offered for the purpose
of remunerating breaches of duty) does not qualify as the crime of bribery on the basis of
either the relevant provisions of Act no. IV of 1978 on the Criminal Code (in force at the time
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of the perpetration of the impugned acts) or section 291 of Act no. C of 2012 on the new
Criminal Code (in force at the time of adjudication), irrespective of whether the healthcare
worker accepted the gratuities without his employer’s prior consent which shall be otherwise
requested according to section 52, subsection (2) of Act no. I of 2012 on the Labour Code.
The lack of the employer’s prior consent can have legal consequences only in the field of
labour  law:  the  employee’s  failure  to  request  such  consent  may constitute  a  disciplinary
offence.

The Curia subsequently clarified the notion of gratuity.

Gratuity is a sum of money given by a patient or his relative to a healthcare worker who
previously  provided  healthcare  service  for  them  as  a  way  to  show  graciousness  or
thankfulness.  This  definition  clearly  implies  that  preliminary  payments  for  subsequent
services and involuntary payments for services do not qualify as gratuities.

Hence, payments received as a result of previous solicitation do not fall within the category of
gratuity. Solicitation covers all instances of behaviour – such as allusions or references to the
practice of gratuity payments – which exclude the voluntary nature of payments made by the
patients.

In the present case, the Curia found that there was no reason to doubt that gratuity payments
had been made in cases where the accused persons had only answered the enquiries of the
women before childbirth or their relatives as to the practice of such payments.

Proceeding upon the third instance appeals and in light of the above, the Curia modified the
judgement of the regional court of appeal in respect of the fifth, eighth, tenth and twelfth
accused and, on the basis of section 251, subsection (1) of the Criminal Code, found the fifth
accused guilty of an additional four counts of bribery, the eighth and tenth accused guilty of
an additional one count of bribery respectively and the twelfth accused guilty of one count of
bribery.

Budapest, the 25th of June 2015

Criminal Department of the Curia of Hungary
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