
Communication concerning the decision of the Curia of Hungary
in the criminal case nº Bfv.X.1087/2012

In  1942,  during  the  Second  World  War,  the  persons  accused  were  soldiers  of  the 
occupying  Hungarian  army in  Lemberg  (today Lvov)  on  the  territory of  the  Soviet 
Union (now Ukraine). In the criminal proceedings in 1950 both the first and second 
instance courts found that the accused had promised the wealthy members of the Jewish 
population living in the occupied territory to smuggle them into Hungary for money, 
where they can survive safely. Instead however, having received considerable cash from 
the persons concerned, the soldiers handed them over to the secret police force of the 
Third Reich operating in the occupied territory. Therefore, the first accused, who served 
in the Hungarian army in a colonel’s rank and who organised the activity of the others, 
was sentenced to death in 1950 for war crime committed by the unlawful execution and 
torture of people, while the others were convicted to long-term imprisonment.

According to Article 11, point 5) of the Act nº VII of 1945, the person, who seriously 
violated international laws of war in respect of the treatment of prisoners of war and the 
population of an occupied territory, or who committed atrocities against the population 
of  a  re-annexed  territory,  or  who in  general,  either  in  the  home country  or  abroad 
insinuated, committed or participated in the unlawful execution or torture of people, 
shall be considered a war criminal. 

In 2012, the descendants of the first accused submitted a petition for judicial review, 
asking to acquit the late accused from the charge of war crime.

According to the petition the courts  unlawfully established the guiltiness of the first 
accused since none of  the decisions  stated  who were tortured,  who died due to  the 
activities of the first accused, or whether anybody was unlawfully executed or tortured 
as a result of his activities. Besides, the conviction of the accused violated the provision 
on equal treatment of Article 2 of the Act nº XVIII of 1947 enacting the Paris Peace 
Treaty, as well as the provisions on independent and impartial trial and the presumption 
of innocence of Articles 10 and 11 of the Universal Declaration of Human Rights.

The Curia reviewed the challenged court decisions in terms of the reasons set forth in 
the petition. According to Article 416, paragraph (1), point a) of the Code of Criminal 
Procedure,  judicial  review can take place  if  the accused was convicted  by violating 
criminal substantive law. In the review procedure, however, according to Article 423, 
paragraph (1)  of  the  Code of  Criminal  Procedure,  the  facts  established  in  the  final 
decision shall be guiding, i.e. the facts cannot be challenged in the petition for review. It 
follows that the Curia had to examine the points of law referred to in the petition only in 
terms of the facts defined in the final decision.

A significant part of the petition challenged not only the substantive legal conclusions 
derived from the facts of the case but the facts themselves, which, however, based on 
the above, the Curia could not review. The complaint according to which the court did 
not establish as a fact the pillaging, torture or execution of any concrete person in spite 
of  the  fact  that  the  accused  was  convicted  for  committing  or  participating  in  the 
unlawful execution or torture of people, qualifies as a challenge of facts.
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The Curia acknowledged that the proceeding courts did not name the injured. However, 
the Curia pointed out, the judgements contained the facts leading to the establishment of 
crime after having enumerated the number of the injured, the method of committal and 
the participating persons.

From among the international legal rules pertaining to war listed in Article 11, point 5) 
of the Act nº VII of 1945, the Hague Convention and its Annex relative to the laws and 
customs of war on land drawn up on 28 October 1907 at the Second International Peace  
Conference,  which  was enacted  by the  Act  nº XLIII  of  1913 was guiding in  1942. 
According to Article 43 of the Annex (the Regulations), the occupant shall take all the 
measures in his power to restore, and ensure, as far as possible, public order and safety, 
while respecting, unless absolutely prevented, the laws in force in the country. Article 
46 of  the Regulations  says  that  family honour and rights,  the lives  of  persons,  and 
private  property,  as  well  as  religious  convictions  and  practice,  must  be  respected. 
Private property cannot be confiscated. Article 47 of the Regulations expressly forbade 
pillage.

The  above  provisions  of  this  international  convention  were  part  of  the  Combat 
Regulations provided to the Hungarian army, therefore the accused, especially the first 
accused who was an officer in a colonel’s rank, had to be aware of them.

The town of Lemberg on the territory of Ukraine in the given period was a territory 
occupied by the Western Occupying Group of the Hungarian army, therefore civilians 
living  there  qualified  as  the  population  of  an  occupied  territory and were protected 
persons under the scope of the Hague Convention. The members of the Hungarian army 
were under the scope of the Hungarian military criminal and disciplinary law.

The activities took place in time of war, on an occupied territory, in close co-operation 
with  the  German  secret  police  and  with  reference  to  provisions  outlawing  persons 
persecuted because of their origin on the occupied territory – all this was clearly related 
to the aims of war. The Hungarian army was not expected to carry out such activities.

Based on the facts as established in the primary proceeding by the courts, it is clear that 
the behaviour of the first accused was contrary to the above Hague Convention and to 
the regulation prescribing service tasks for the Hungarian army in war. The accused 
violated the military regulations  then in force and committed  the acts  prohibited by 
Chapter VII, Article 113, points 1-2) of the Military Criminal Code.

The petition did not prove to be well-founded, therefore the Curia upheld the contested 
decisions with reference to Article 426 of the Code of Criminal Procedure.

Budapest, the 29th of April 2013

Criminal Department of the Curia of Hungary
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