
Communication concerning the decision of the Curia of Hungary
in the criminal case nº Bfv.II.573/2012/5

In the criminal proceedings initiated against Mr. M and his accomplices for trafficking in 
human beings, the defence attorney of the second accused submitted a petition for judicial 
review  to  the  Curia  of  Hungary  which  upheld  –  as  regards  the  second  accused  –  the 
judgement of the Municipal Court of Sopron and the second instance order of the County 
Court of Győr-Moson-Sopron.

In  its  judgement,  the  Municipal  Court  of  Sopron  found  the  second  accused  guilty  of 
trafficking in human beings by providing aid, for financial gain and in a pattern of business 
operation within the framework of a criminal organisation, to multiple persons for crossing 
the  state  borders  in  an  unauthorised  manner  [Article  218,  paragraph  (1),  point  b),  and 
paragraph (3), point c) of the Criminal Code].

Acting as an appellate court, the County Court of Győr-Moson-Sopron confirmed the first 
instance  judgement  concerning  the  second  accused,  and  held  that  the  incriminated  acts 
constituted the crime of trafficking in human beings as defined by Article 218, paragraph (1), 
point b), paragraph (2), points a-b), and paragraph (3), point c) of the Criminal Code.

The factual background of the case can be summarised as follows: between May and October 
2007, the accused persons provided aid, for financial gain, to Serbian migrants for crossing 
the Hungarian-Austrian border in an unauthorised manner, organised their illegal entry into 
Italy or transported them to their places of accommodation in Hungary.  The first, second, 
fourth  and  fifth  accused  transported  the  illegal  migrants  to  the  close  vicinity  of  the 
Hungarian-Austrian  border.  The  first  accused,  in  co-operation  with  the  second  accused, 
arranged the crossing of state borders. The transportation of migrants to Italy was aided by the 
sixth accused.

The defence attorney of the second accused submitted a petition for judicial review against 
the first and second instance decisions and put forward the following arguments:  Hungary 
aligned to the provisions of the Schengen Borders Code on 21 December 2007 by placing its 
Schengen  borders  from  the  western  regions  to  the  eastern  and  southern  frontiers,  and 
eliminating border controls at the Hungarian-Austrian border. Since the above date, Hungary 
has been bound by the Regulation n° 562/2006/EC of the European Parliament and of the 
Council establishing a Community Code on the rules governing the movement of persons 
across borders  (also known as  the Schengen Borders Code,  hereinafter  referred  to as  the 
Regulation). The Regulation and its annexes provide for internal and external borders. Article 
20 of the Regulation stipulates that internal borders may be crossed at any point without a 
border check on persons, irrespective of their nationality, being carried out. Consequently, the 
control of persons has been abolished at the Hungarian-Austrian border, being an internal 
border within the meaning of the above Article.

The defence attorney argued that the crime of trafficking in human beings could have been 
committed only at the external borders of the Schengen Area. The legal representative of the 
second accused also pointed out that persons, who provided aid to foreign nationals illegally 
residing in the territory of any Member State of the European Union for crossing the internal 
borders of the Schengen Area, could only commit the crime of aiding in illegal residence as 
defined by Article 214/A of the Criminal Code.
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The General  Prosecution Service motioned for the Curia to reject the petition for judicial 
review.

The prosecution explained that the definition of the crime of trafficking in human beings had 
not  changed  during  criminal  proceedings,  and  the  commission  of  such  crime  remained 
punishable  by the  Criminal  Code.  As a  result  of  Hungary’s  accession  to  the  Convention 
implementing  the  Schengen  Agreement,  the  amended  provisions  of  the  Criminal  Code 
regulated  that  Hungarian  nationals  who  provided  aid,  within  the  territory  of  Hungary  or 
abroad, to other persons for crossing the state borders in an unauthorised manner, as well as 
foreign  nationals  who  provided  aid  within  the  territory  of  Hungary  to  other  persons  for 
crossing the state borders in an unauthorised manner should be punishable for the commission 
of trafficking in human beings. The prosecution noted that the act of trafficking could be 
committed not only in the vicinity of state borders, but anywhere in or outside the territory of 
the country as well, consequently the decisions of the lower instance courts were justified 
concerning the second accused.

With regard to the above arguments, the General Prosecution Service motioned for the Curia 
to uphold the first and second instance decisions.

The Curia agreed with the motion tabled by the General Prosecution Service and rejected the 
petition for judicial review.

By virtue of Article 218, paragraph (1) of the Criminal Code, persons who provide aid to 
other  persons  for  crossing  the  state  borders  (of  Hungary  or  any  other  country)  without 
authorisation  or  in  an  unauthorised  manner  shall  be  punishable  for  the  commission  of 
trafficking in human beings.

The incriminated acts, enlisted in Article 218 of the Criminal Code, are considered criminal 
offences,  not  because the  perpetrator  violates  the  imaginary border-line  between different 
countries, but because they violate or threaten state sovereignty.

The provisions of the Regulation shall be applicable to all persons crossing the internal or 
external borders of the Member States of the European Union.

Article 1 of the Regulation sets out as a general principle that the Regulation shall provide for 
the absence of border control of persons crossing the internal borders between the Member 
States of the European Union. Article 2 of the Regulation gives the definitions of the key 
terms. With regard to the present case, the Curia emphasises the following definitions:

Article 2, point 1 – internal borders means: (a) the common land borders, including river and 
lake borders, of the Member States; (b) the airports of the Member States for internal flights; 
(c) sea, river and lake ports of the Member States for regular ferry connections.

Article 2, point 2 – external borders means the Member States' land borders, including river 
and lake borders, sea borders and their airports, river ports, sea ports and lake ports, provided 
that they are not internal borders.

Article 2, point 6 – third-country national means any person who is not a Union citizen within 
the meaning of Article 17, paragraph (1) of the Treaty and who is not covered by point 5 of 
this Article (persons enjoying the Community right of free movement).
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The Curia stated that the arguments put forward by the defence attorney of the second accused 
were unjustified. Pursuant to the correct interpretation of Article 11 of the Act n° LXXXIX of 
2007 on the State Border (hereinafter referred to as the State Border Act), border checks on 
European citizens and non-European citizens at the internal borders of the Schengen Area are 
eliminated,  however,  the  absence  of  crossing  points  and  the  lack  of  controls  over 
border-crossers do not exempt persons from fulfilling the required entry conditions.

Hence,  the  creation  of  internal  borders  within  the  Schengen  Area  have  not  resulted  in 
abolishing state borders, it only led to the elimination of border controls of persons at the 
internal borders.

Article 5 of the Regulation provides for the entry conditions for third-country nationals. The 
Curia points out the importance of the following three conditions: a) third-country nationals 
shall be in possession of a valid travel document or documents authorising them to cross the 
border; b) they shall be in possession of a valid visa or a valid residence permit; c) they shall 
justify the purpose and conditions of the intended stay, and they shall have sufficient means of 
subsistence.

Crossing the state borders in an unauthorised manner means that the perpetrator violates the 
legal rules governing the movement of persons across borders.

With regard to Article 11 of the State Border Act, if foreign nationals seeking to enter the 
country  do  not  meet  the  relevant  entry  conditions,  their  residence  in  Hungary  shall  be 
considered illegal. In this case, the movement of foreign nationals across state borders shall be 
qualified unlawful, regardless of whether border checks are carried out at the frontiers. Thus, 
the absence of border controls does not exempt foreign nationals from fulfilling the required 
entry conditions.

Budapest, the 18th of February 2013

Criminal Department of the Curia of Hungary
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