
Communication concerning the decision of the Curia of Hungary
in administrative case nº Kfv.III.37.690/2013

On 29 November 2004, the first and fourth plaintiffs  and a company involved in railroad 

construction  projects  agreed  on  dividing  2005  Hungarian  State  Railways  tenders  among 

themselves in equal parts.

During an on-the-spot raid in 2007 at  the first  plaintiff’s  site,  the Hungarian Competition 

Authority found a document considered as the principal evidence for the conclusion of the 

above cartel agreement. The Hungarian Competition Authority assessed that, in an unlawful 

manner, it had omitted to obtain prior or ex-post judicial authorisation in respect of some of 

the  tenders.  Given  that  the  first  plaintiff  showed  a  co-operative  attitude  during  the 

examination, provided documentary evidence and confessed to the conclusion of the cartel 

agreement, and the cartel was revealed predominantly due to the evidence delivered by the 

first plaintiff, the Hungarian Competition Authority followed its leniency policy and imposed 

no  fine  on  the  first  plaintiff.  On  the  other  hand,  it  imposed  a  cumulative  fine  totalling 

7 178 000 000,- HUF on the other plaintiffs and on another involved company.

Based on the plaintiffs’ claim and in the absence of evidence, the first instance court quashed 

the decision of the administrative authority,  the defendant to the present case. The second 

instance court overruled the judgement of the first instance court, and rejected the plaintiffs’ 

claim.

The Curia of Hungary quashed the second instance judgement and modified the first instance 

judgement  by excluding some parts of the reasoning of the defendant’s decision,  in other 

respects it rejected the plaintiffs’ claim.

The Curia held that, contrary to the defendant’s legal assessment, the on-the-spot raid was 

lawful and the existence of the cartel agreement could also be justified by other available 

items of evidence. In addition, the groups of companies to which the plaintiffs belonged could 

be identified,  therefore the cumulative fine could be imposed on the latter  by taking into 

account  the  total  net  turnover  of  the  groups  of  companies.  The  Hungarian  Competition 

Authority,  however, did neither  examine the liability of the parent companies nor involve 

them in its proceedings. It identified but did not name them, hence, their secondary liability 
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was not established and therefore they could not subsequently be subjected to the payment of 

fine even if  the plaintiffs  were unable to  pay or the enforcement  proceedings  yielded no 

results.

In its judgement, the Curia also dealt with a number of issues of principle, in particular, it 

stated that Article 91/H, paragraph (2) of Act nº LVII of 1996 on the Prohibition of Unfair 

Trading Practices and Unfair Competition was incompatible with Article 15, paragraph (1) of 

Council Regulation 1/2003/EC, it analysed the EU law-based evaluation criteria for assessing 

items of evidence originating from one single source, it held that Article 6 of the European 

Convention on Human Rights should be taken into consideration as a piece of EU legislation 

for the application of Article 101 of the Treaty on the Functioning of the European Union, 

furthermore,  it  found that,  with regard  to  the  case-law of  the European Court  of  Justice, 

particularly to the Court’s findings in the Menarini case, Article 339/B of the Code of Civil  

Procedure should not be applied in competition cases in which Article 101 of the Treaty on 

the Functioning of the European Union is applicable.

Budapest, the 18th of July 2014

Administrative and Labour Department of the Curia of Hungary
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