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The plaintiff was established for a specific purpose as the Hungarian subsidiary of an international
business group. Functioning as a project company, it was tasked with co-operating in the foreign
parent company’s efforts to acquire other companies.  These acquisitions were supposed to be
carried out through leveraged buy-outs within the framework of a complex, multi-stage technical
and  financial  procedure.  The  plaintiff’s  role  was  to  grant  loans  to  other  (foreign)  project
companies that were also involved in the transactions with the aim of promoting the acquisitions.
The loans granted by the plaintiff originated from bank loans along with capital contributions and
member  loans  provided  by  the  parent  company.  The  companies  involved  in  the  transactions
cleared their accounts by offsetting.

The tax authority found that the plaintiff had unlawfully charged the interests and costs incurred in
connection with a loan granted by the parent company to an other project company to its pre -tax
profit and therefore its conduct had violated the provisions of section 8, subsection (1), point d) of
Act  no.  LXXXI of 1996 on  Corporate  Tax and Dividend Tax,  since  the  amounts  unlawfully
charged had not incurred in relation to the plaintiff’s operations and the reduction of the pre -tax
profit by these amounts had not been compatible with the requirement of the sound and prudent
management of resources.

The first instance court rejected the plaintiff’s legal action. The court considered that this element
of the transactions could be examined separately and the tax authority’s legal qualification had
been well-founded.

Proceeding upon a  petition  for  judicial  review, the  Curia  partially  modified  the  first  instance
judgement and shared the plaintiff’s view regarding the leveraged buy-outs that the procedure of
acquisition should be assessed in a uniform and contextual manner. The transaction element in
question could not be qualified as an unlawful business action, consequently the Curia ordered the
tax authority, the defendant to the present case, to reopen its proceedings to recalculate the amount
of tax to be paid. On the other hand, the Curia upheld the first instance judgement in respect of the
plaintiff’s other claim according to which it requested the accounting for the exchange rate loss
that had resulted from the subsequent receipt of subscribed capital.

The particular difficulty of the present case lay in the fact that a comprehensive overview of the
entire acquisition chain was necessary to decide on the question of law which was raised by the
assessment of the leveraged buy-out and that the carrying out of this overview proved to be an
abnormally  complex  and  difficult  task  due  to  the  transactions’ international  dimension  and
multi-stage technical implementation. In addition, the Curia had to adopt a stance on another legal
issue and render a decision in line with its ruling partially finding for one of the parties.
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