
Communication concerning the decision of the Curia of Hungary

in the administrative case n° Kfv.III.37.349/2012

On 20 March 2007, the plaintiff concluded a contract resulting in the merger of companies. It 

obtained  authorisation  for  this  from  the  Hungarian  Competition  Authority  based  on  the 

provisions of Chapter VI of the Act n° LVII of 1996 on the Prohibition of Unfair Trading 

Practices  and  Unfair  Competition.  Besides  granting  the  authorisation,  the  Hungarian 

Competition Authority noted that the plaintiff had failed to ask for the authorisation within the 

thirty-day time limit established by the provisions of the above Act. One thousand and ninety-

two days passed from the conclusion of the contract to the launch of the proceeding before the 

Hungarian Competition Authority. Because of the delay the authority, the defendant to the 

present case, imposed a fine of 27 300 000,- HUF on the plaintiff, fifty percent of the amount 

that could have been imposed based on the provisions of the Act.

The plaintiff  requested the judicial  review of the decision of the administrative  authority, 

asking the reduction or abolishment of the fine, arguing that the defendant did not take into 

account  to  a  sufficient  extent  the  absence  of  unlawful  behaviour  and  the  fact  that  the 

defendant made up for its failure with lawful behaviour.

The first-instance court modified the decision of the defendant and reduced the fine to be paid 

by the plaintiff to 10 920 000,- HUF, arguing that the imposition of the fine was lawful but 

the defendant did not take sufficiently into account the voluntary lawful behaviour on the part 

of the plaintiff.

The  Metropolitan  Court  of  Appeal  modified  the  decision  of  the  first-instance  court  and 

rejected the claim of the plaintiff in its entirety, arguing that in an administrative law case the 

court can review only the lawfulness of the decision. It was not proved in the first-instance 

court proceeding that when imposing the fine the defendant violated legal rules or did not take 

into account certain factors, and the first-instance court did not establish that the defendant 

evaluated the voluntary fulfilment on the part of the plaintiff in an unreasonable way, it only 

held that the fulfilment could have been taken into account to an extent different from the one 

held  reasonable  by  the  defendant.  According  to  the  Metropolitan  Court  of  Appeal,  the 

differing evaluation of the factor pointed out by the proceeding authority cannot result in the 

reduction of the imposed fine.
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Upon the petition for judicial review of the final judgement submitted by the plaintiff, the 

Curia upheld the decision of the Metropolitan Court of Appeal.

The Curia stressed that the voluntary lawful behaviour on the part of the plaintiff – which is 

expected from everyone else too – cannot be regarded as a new factor to be considered, since 

it  was  unambiguously  taken  into  consideration  by  the  Hungarian  Competition  Authority, 

therefore the court of first instance was not entitled to re-evaluate that factor and reduce the 

fine  based  on  its  own  evaluation.  The  plaintiff  could  not  provide  further  mitigating 

circumstances.

The Curia  underlined  that  the  plaintiff  was  mistaken  in  arguing that  in  a  given case  the 

defendant  had  to  account  for  the  evaluation  of  all  circumstances  provided by Article  78, 

paragraph (3) of the Act. Only those circumstances have to be evaluated that are relevant in 

the given case. This is especially true in the case of a delayed request for authorisation of a 

merger, where it is not the breach of competition rules but a failure to comply with procedural 

law that constitutes a violation of law.

According to the Curia, the decision of the defendant follows the requirements laid down in 

Article 339/B of the Code of Civil Procedure, in an administrative law case the court cannot 

review the decision of the administrative authority with respect to the amount of the fine, 

therefore the court of second instance was right in modifying the first-instance court decision 

and rejecting the claim of the plaintiff.

Budapest, the 5th of April 2013

Administrative and Labour Department of the Curia of Hungary
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