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B.9 I. The effective criminal code only allows repeal due to the reason of total 

unfoundedness – which cannot be remedied in the proceeding of second instance –, while the 

evasion of the partial unfoundedness of the verdict is a categorical obligation of the court of 

second instance – which cannot be deliberated. Thus repeal cannot be based on partial 

unfoundedness. 

 This legal prohibition cannot be avoided by the court of second instance associating a 

procedural violation to the partial unfoundedness (violation of the obligation of justification), 

which itself does not constitute a reason for repeal. 

 The performance of justification obligation can only be examined in the light of facts, 

which are founded or made founded, because if the statement of facts is missing, then the 

relevant justification cannot either be requested. Thus the interpretation of the violation of the 

justification of the partially unfounded verdict as a procedural violation is not possible. 

 II. The means of second instance related to the evasion of partial unfoundedness are the 

same and complete. The prohibition of the consideration of evidences does not limit the evasion 

of unfoundedness, but protects the evidence procedure of first instance. The substitution of 

missing facts, the termination of the related unchartered areas, the prevention of violation of 

documents, or the drawing of the right factual conclusion does not fall under the prohibition of 

consideration, but it is actually the lawful means of the remedy of unfoundedness, which is 

specified by Section 593, Paragraph (1), Point c) of the Code of Criminal Procedure to be 

applied in cases, when the different facts of the case leads to the establishment of the accused 

person being guilty. 

 The prohibition of the consideration of the evidences means that the appeals court 

cannot pass a different decision on the credibility of an evidence, from the one made by the 

court of first instance 

 III. Repeal due to unfoundedness is ultima ratio, which in the event of the partial 

unfoundedness of the effective criminal code is categorically excluded in the proceeding of 

second instance. In the repealing verdict based on the legal reason, however, the court of second 

instance may point to the partial unfoundedness of the verdict, but this latter may not serve as 

the basis of the repeal  419 



DECISION IN PRINCIPLE 

B.10 In the preparatory phase of the hearing only the action, which is the subject of the charge 

can be established as not a crime, thus the proceeding may be terminated, and this is not legally 

allowed taking into account the facts of the case, which differ in the substance  424 
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94 The misdemeanour of preventing keeping contact with a minor is committed by the 

person, who – in spite of a series of fines imposed by the court of guardians – prevents her 

minor child from seeing his/her father week by week for years, not letting the child spend even 

a weekend with his/her father, as a result of which the child and the father cannot actually keep 

in touch. Such person cannot refer to the lack of involuntary commission or mistake as reasons 

excluding culpability.  425 

95 In case of expatriation for a definite period, the period cannot be longer than ten years. 

In accordance with Section 60, Paragraphs (1) and (2) of the Criminal Code, expatriation is for 

a definite period, or is valid for good, and definite period can be one year, the shortest, and ten 

years, the longest. Section 60, Paragraph (2a) of the Criminal Code does not provide any 

exception with regard to the upper limit, as it does not specify any other general maximum. 

However, Article 60, Paragraph (2a) of the Criminal Code, with regard to the lower limit of the 

defined period, provides expressly differently with regard to the general minimum, as it is set 

at two years  426 

96 The crime of sexual coercion is a severely indecent act aiming at intercourse or other 

acts suitable for causing or maintaining arousal or satisfying, the commission behaviour of 

which is coercion, but is not executed by directly threatening life or bodily integrity – in contrast 

with the crime of rape –, but can happen with the implication of any severe disadvantage, which 

is suitable for causing severe fear in the one being threatened, thus from the aspect of the 

realization of this crime, the concept of threat specified in the explanatory note of the Criminal 

Code is applicable.  

 Forcing an underage (18) minor to perform indecent actions, by threatening the same 

with the imprisonment of his/her mother, and the disclosure of a picture taken during an also 

forced previous indecent act is a sexual blackmail, which is a factual behaviour from the aspect 

of sexual coercion  427 

97 I. The legal subject of the violation of a residential home is the apartment, and the 

interest related to the undisturbed use of any other rooms or fenced in area belonging to the 

apartment, that is house right.  

 The condition of the realization of the crime is the use of the apartment as an apartment. 

Rented apartment provided by the local government not yet assigned and not yet used by others 

does not qualify as other’s apartment and cannot be the subject of the crime. 

 II. If the court considers that the act, which is the subject of the charge is a misdemeanour, 

and thus the accused person is acquitted, the misdemeanour is judged. However, there shall be no 

liability with regard to the misdemeanour, if six months have passed since the commission of the 

same, and lapse was not terminated by a procedural action. In such a case, the court terminates 

the proceedings due to the misdemeanour  430 



98 I. Voluntary withdrawal from the crime of blackmail cannot be established, as a 

culpability hindrance with regard to the perpetrator, who in spite of the life-threatening threat 

applied by the same, causes damage by the act of vandalism against things along with his/her 

accomplices, and only stops such behaviour because of external circumstances. 

 II. The court of second instance adds to or corrects the facts of the case, if the correct 

facts can be established by way of the content of the documents related to the evidence 

proceeding conducted by the court of first instance by way of factual conclusion, preventing 

the partial unfoundedness of the verdict  432 

99 The definitive factor related to the separation of fraud from embezzlement is the 

establishment of the perpetrator as owner. It is embezzlement and not fraud, when gaining 

ownership and acquisition over a thing is the consequence of lawful persuasion – without 

misleading –, by way of which the thing would be or is already transferred to the perpetrator 

legally without misleading. It does not make a difference whether the planned embezzlement is 

deviously (trickily) prepared and the perpetrator provides the conditions for the uncovering of 

the misappropriation of the thing in advance  434 

100 The consequences of breach against summons can only be applied, if the summons is in 

compliance with the provisions of the procedural law. The summons is lawful, if delivered by 

way of delivery, electronically by audio connection, or in person in court, prosecutor’s office, 

or the investigation authority. The accused person’s summons to a public hearing is not lawful, 

if the defence attorney summoned by way of intercom makes a statement that he/she will further 

the summons to his/her client. Thus the court of second instance commits a procedural violation 

resulting in unconditional repeal, if the public hearing is held in the absence of the accused 

person  437 

101 I. After the legally specified term for the submission of a request related to the contest of 

delivery fiction (three months), the lawfulness of the delivery of the notice (summons) cannot be 

doubted, and also whether the judgement of the appeals at the committee meeting of second 

instance was legal or not. 

 II. Termination of conditional release in accordance with Section 40, Paragraph (1) of 

the Criminal Code cannot be contested with a review motion, as the law prohibits review of 

such decisions, because possible legal violation can be remedied with a simplified review 
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102 The status of the judge in the National Court Office (NCO) is not the same as that of the 

judge, who is assigned with management duties by the chairperson of the NCO with the 

approval of the judge and the chairperson of the court exercising employer rights, and only the 

associate judge is excluded. Thus, the judicial practice of and holding hearings by the judge 

assigned with the separate management tasks do not constitute procedural violations 
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103 In the criminal proceeding in progress upon the entry into effect of the Code of Criminal 

Procedure, the procedural action performed by the previous law is lawful, if it is regulated 

differently by the law, and the review motion is to be evaluated based on the laws in effect upon 

the passing of the decision, except for the exception specified therein. 

 This provision means the review, in a review proceeding, of the application of the rules 

of material law applicable upon the passing of the contested decision, as well as the review of 



the compliance with the procedural rules in effect upon the enforcement of the procedural 

action; that is based on this rule, the compliance of the proceeding court with the applicable 

material and procedural rules is to be examined. 

 However, in the proceedings in progress upon the entry into effect of the Code of 

Criminal Procedure this law is to be applied, thus in the review proceeding, the rules of the 

Code of Criminal Procedure are applicable. 

 Thus, no review shall be performed, if a procedural violation is not a reason for review 

any more based on this law. 

 This is supported also by the rule, based on which the court ignores the judgement of 

the motion presented based on the previous law, if such motion cannot be presented based on 

such law  444 

104 Claim for damages due to unlawful circumstances violating fundamental rights related to 

an already performed imprisonment is to be judged by the judge competent in the jurisdiction of 

the relevant law enforcement institution  447 
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105 When addition parts are built to a property, the rights related to the property, previously 

registered are not transferred to the ownership share acquired by the person performing the 

addition (e.g. mortgage, execution rights)  448 
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provided by European Union law violating material law – may found claim based on the general 

rules of civil liability for damages cause outside of agreements, if the Constitutional Court, due 

to collision with the fundamental law, repealed the passed and announced legal provision or found 

the legislator’s behaviour unconstitutional  450 

107 In the execution proceeding, reservation does not constitute acquisition of rights, but it 

is a procedural action of the executor, which ensures that the claim of the one requesting 

execution is compensated from the debtor’s assets, an element of which is the claim beyond the 

movable and immovable assets. The debtor under execution is entitled to receive the seized 

claim, by which its debt, that is passive assets decrease. The claims arising from the relative 

invalidity of the agreement taking away collateral made by the obligor of the seized claim can 

be enforced.  454 

108 I. If the insured entity does not recognize the causing of the damage, and it is not verified 

by a binding verdict either, there is no damage, which would be payable by the insurance 

company based on liability insurance 

 II. For the lack of a recognized and legally granted compensation, the person claiming 

damages has no protectable rights, which would found its motion related to the specification of 

the compliance obligation based on the liability insurance with regard to the insurance 

company. 



 III. For the approval of the proceeding of the malicious fake representative, a behaviour 

which is in compliance with the legal requirements of good faith and integrity is expected. 

When evaluating this, the court shall act with special care  456 

109 I. With regard to the fee of the mediator, the parties, if in agreement, may deviate from 

the dispositive rules of the agency agreement and the mediator agreement. 

 II. The court may decrease the amount of excess penalty only at the obligor’s request
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110 The assumption giving rise to gifting is the motive of the agreement, which can be 

related to circumstances realized upon the conclusion of the agreement, as well as future 

circumstances. It necessarily includes certain risk elements, and uncertainty factors. As a result 

of its failure, the gift can be reclaimed  464 

111 Those, who miss the benefit related to the basis of the reserved portion is exempt from 

the provision of the reserved portion. This is the case, when the government takes away the 

inherited real estate from the heir free of charge  466 

112  I. The parent obliged to pay child support, the limit of child support is specified by the 

justified needs of the child. For the lack of a voluntary offer, the parent of full capacity is not 

obliged to provide for needs that go beyond general expectations. 

 II. State aids provided for child care (family allowance and family tax advantage) 

decrease the costs payable by the parents related to the justified needs of the child. When 

determining the proportion of each parent’s contribution, in order to avoid double accounting, 

the after-tax salary of the parent that receives family tax advantage decreased by the advantage 

is to be taken into account  469 

113 If the lawful verdict (order) cannot legally be reviewed, the Curia may refuse the review 

request without the examination of the request related to approval  474 
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114 When national assets are sold, the violation of value for money specified in a separate 

act – to which the law attaches the legal consequence of nullity – can be established even in the 

case of the violation of the equality of service and counter-service that does not come with 

extreme disproportionateness. When examining value for money – in accordance with the 

factors specified in resolution number 267 of the Civil Department – all circumstances of the 

case are to be evaluated  475 

115 The double purpose loan agreement is qualified as a consumer loan agreement, if 

considering all circumstances of the case, trade purpose is minimal  478 

116 With regard to the preliminary decision proceeding in progress, the upholding the 

verdict suspending the hearing of the case is justified even, if the Curia does have an established 

legal practice in the legal matter  481 



LABOUR CASES 

RULING IN PRINCIPLE 

M.8 If the employee complies with his/her obligation specified in Section 19 of the Act on 

Equal Treatment and the Promotion of Equal Opportunities, the employer can prove that there 

is no causal connection between the protected feature and the different salaries of those 

performing the same jobs with the verification of factors, which can objectively be specified 

when the employee is hired. Thus factors, which cannot be objectively determined upon the 

hiring of the employee, becoming known only later, upon actual performance, cannot be applied 

for the verification of the different salaries of those performing the same jobs  483 
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117 The termination of the employment by the employer does not fall in the category of the 

prohibition of causing disproportionate harm  488 

118 Damaging one’s good reputation in a false statement is not required to be performed in 

public. Accusing a co-worker with a crime in front of their supervisor damages their good 

reputation  490 

119 In order to justify whether the plaintiff has right of enforcing claims (right of action) 

against the defendants specified by the same is a matter of material law related to the substance 

of the case. For the lack of a relation to material law, the action is to be refused with a verdict
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K.4 Based on the laws and regulations, for the accounting of donation as cost, and entry of 

the same as an item decreasing the tax base, the certificate issued with the content specified in 

the law is necessary, for the lack of which handover as donation cannot be recognised 
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K.5 Usage rights given as contribution in kind are contractual rights. Section 108, Paragraph 

(1) of Act number CCXII of 2013, violating Article 63 of the Treaty on the Functioning of the 

European Union cannot be applied to the contractual right of usufruct and usage right. 
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K.6 The procedure related to exemption from obligatory vaccination is launched based on 

an application, in which the applicant is obliged to provide evidence. The expert’s opinion of 

the treating physician is to be attached to the application, which supports the justification of 

exemption. The expert’s opinion shall fully comply with the legal requirements related to the 

same, and shall be supported, grounded and objective. The opinion cannot be regarded 

objective, if the expert or his/her close relative is involved in the same.  501 

K.7 The condition (form of association) specified in Section 2 of Minister for Rural 

Development Decree 54/2011 VM (of 10 June 2011) on the operation of local task force called 

LEADER is not in violation of the general targets of the European Communities regulation, or 

the provisions specified in Article 62.  505 
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120 The court shall not disclose its own internal belief, if it justifies its verdict by adopting 

the exact content of the defendant’s decision  509 

121 During the examination of the rightfulness of the use of the budgetary grant of the public 

education institution, the defendant is obliged to accept the content of the official records (the 

valid operating licence). If the rightfulness of the same is questionable, it shall be clarified in 

another proceeding. 

 First vocational qualification defined from the aspect of the budgetary grant shall also 

include the vocational qualification acquired prior to the introduction of the OKJ structure 
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122 The correct interpretation of the concept of entering a product into the market means 

that the food chain authority is entitled to check the operating licence constituting the basic 

condition of the distribution activity, and impose penalty if it is missing  513 
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I. 1. Article 17, Paragraph (1) of Regulation number 604/2013/EU of the European 

Parliament and of the Council of 26 June 2013 establishing the criteria and mechanisms for 

determining the Member State responsible for examining an application for international 

protection lodged in one of the Member States by a third-country national or a stateless person, 

shall be interpreted so that the circumstance that the member state specified as “responsible” 

based on this regulation announced its intent to exit the European Union in accordance with 

Article 50 of the Treaty on the Functioning of the European Union, shall not oblige the member 

state to examine the request related to the relevant protection applying the deliberation clause 

specified in Article 17, Paragraph (1).  

 2. Regulation 604/2013/EU shall be interpreted so that it does not specify that the 

determination of the responsible member state based on the provisions included in the same and 

the enforcement of the deliberation clause specified in Article 17, Paragraph (1) are to be 

performed by the very same national authority. 

 3. Article 6, Paragraph (1) of Regulation 604/2013/EU shall be interpreted so that it does 

not oblige the member state, which is not responsible for the examination of the request related 

to international protection based on the provisions specified in the same, to consider the best 

interest of the child in accordance with Article 17, Paragraph (1), and examine the request, 

itself. 

 4. Article 27, Paragraph (1) of Regulation 604/2013/EU shall be interpreted so that it 

does not specify the obligation to provide legal remedy against the decision on the failure to 

use the option specified in Article 17, Paragraph (1) without the prejudice of fact that this 

regulation can be disputed in the scope of the remedy against the decision related to the 

handover. 

 5. Article 20, Paragraph (3) of Regulation 604/2013/EU shall be interpreted so that for 

the lack of a different evidence, this provision provides protection, based on which the 

consideration of the child’s situation as inseparable from the parents’ serves the best interest of 

the child.  518 



II. 1. Article 1, and Article 2, Paragraph (2) of Council Directive 2000/78/EC of 27 

November 2000 establishing a general framework for equal treatment in employment and 

occupation shall be interpreted so that direct discrimination based on religion is allowed by the 

national regulation, in accordance with Good Friday is a holiday only for the employees, who 

are the members of certain Christian churches, and only these employees are entitled to receive 

extra salary for the work performed on Good Friday, if they are obliged to work. The measures 

specified in this national regulation cannot be regarded as measures necessary for the protection 

of the rights and freedom of others in accordance with Article 2, Paragraph (5) of the above 

Directive, nor special measures related to the compensation of disadvantages related to religion 

specified in Article 7, Paragraph (1) of this Directive. 

 2. Article 21 of the Charter of Fundamental Rights of the European Union shall be 

interpreted so that until the given member state does not amend the regulation specifying the 

right to the Good Friday holiday for only the employees, who are members of certain Christian 

churches, for the purpose of the restoration of equal treatment, employers falling under this 

regulation, is obliged under private law to provide the Good Friday holiday to the other 

employees too, if they previously requested the day off, and consequently the employer is 

obliged to also acknowledge the right to extra salary for those working on Good Friday, if the 

employer rejected such request  522 


