
CRIMINAL CASES
RULING IN PRINCIPLE

B.14 It is a violation of procedural rules and a reason for review resulting in an unconditional (absolute) repeal if a
judge involved in the assessment of the criminal case and the adoption of the final decision had acted as
investigating magistrate in the same case.
If there are more than one defendant in the criminal case, the violation affects all defendants and results in
repealing the whole  case even if  the acts  of the judge as  investigating magistrate  did not  concern each
defendant. In fact, the reason for exclusion specified by the law does not „ban” the judge in relation to one of
the defendants but excludes him/her from the whole subsequent procedure concerning the specific case.
The requirement of the reason for exclusion concerns the specific case, thus the judge excluded for that reason
may act in another case (not affected by the performance of the duties of the investigating magistrate) of the
same defendant................................................... 1134

RULINGS

260 I.  The felony of abuse of authority is a purposeful offense, its commission does not require the effective
realisation  of  the  unlawful  advantage  or  the  unlawful  disadvantage.  The  commission  of  the  act  by the
perpetrator for that purpose is sufficient.
II. If the public official breaches his official duties in the same affair more than once and his/her purpose is to
cause or obtain unlawful advantage or unlawful disadvantage for the same person, the parts of the act form
one offense.  If  the perpetrator breaches his/her duties in different affairs,  his/her acts form a cumulative
offense even if committed in the interest of or against the same person unless the conditions of the continuous
offence are met.
III. The assessment of the parts of the act belonging to the one continuous offense may solely be single; if the
court does not impose the criminal liability of the perpetrator in one of the parts of the act declared one
offense by the law, a separate acquittal disposition is not necessary for that act, the concerned part of the act
has to be excluded from the facts.
The  possibility  of  the  procedure  at  third  instance  is  available  despite  the  incorrectness  of  the  acquittal
disposition, as it is open in case of a correct disposition, that is, if the second instance court imposes the
criminal liability of the perpetrator in the parts of the acts excluded from the facts by entering it in the single
continuous offense............................................. 1136

261 The harassment  specified in  Article 222 (1) of the Criminal  Code is a  subsidiary offense,  therefore  if  the
harassing conduct corresponds also the qualification of public nuisance, only the offense of public nuisance has
to be stated.......................................................... 1139

262 According to the disposition of Act IV of 1978 in force until 1st January 2012, in case of fiscal fraud the
perpetrator of the misdemeanour was not punishable if he/she had paid the tax debt until the submission of the
indictment; that disposition did not cover the felony. 1139

263 If the perpetrator takes possession of the dog situated nearby of the victim tending the tomb in the cemetery
and temporarily not paying attention, with the purpose unlawful expropriation and leaves the site, he/she
commits a theft not unlawful appropriation........ 1140

264 I. The aider providing physical or psychical assistance to the commission of the act of theft is aware of the
specific circumstances of the offense; however, the person having promised to take over the stolen object
“originating from any offense” and taking possession of the stolen object does not provide assistance to the
theft but is the perpetrator of the offense of dealing in stolen goods.
II. The decision may only be reviewed beside the lawful qualification according to Article 416 (1) b) first part
of the Code of Criminal Procedure if an unlawful penalty or unlawful measure was imposed because of the
violation of another rule of criminal law; i.e. the punishment was imposed in breach of the scale of penalties
corresponding to the qualification of the offense or within the relevant scale of penalties but in breach of a
non-discretionary disposition of the Criminal Code.
The manner of the assessment of the circumstances of sentencing in itself may not be examined in the review
procedure........................................................... 1141

265 I.  The violence against a person engaged in order to unlawfully take away a thing of another person not
necessarily causes serious injuries. Thus, with regard to result of the violence causing injuries which would
heal over eight days, the aggravated battery forms a real formal plurality of offenses with the act of robbery.
II.  The  perpetrator  participating during the  robbery (in  full  unity of  intention  and  will)  in  breaking  the
resistance of the victim, flooring and keeping him/her down and battering, during which the victim suffers an
injury which would heal over eight days, are contributing to the more severe result; the criminal liability of all
the perpetrators has to be imposed with regard to the result occurred, irrespectively of the question of which
injury was caused by which perpetrator............. 1144

266 The recognition of the foreign judgment – contrary to the procedure for taking over the execution of the
penalty (or  measure)  imposed  in  a  foreign  judgment,  with  falls  within  the  exclusive  competence of  the
Budapest Regional Court – falls within the competence of the regional court of the place of residence or the
place of stay of the defendant, or in absence of that, the regional court of his/her last place of residence or last
place of stay in Hungary.
Besides the recognition of the foreign judgment concerning a defendant with a relevant current or former
place of residence or place of stay, the competence of the Budapest Regional Court may only be established if



the current and the former place of residence or place of stay of the defendant in Hungary cannot be clarified
...........................................................................1146

267 The representative of the victim is excluded of the defence of the defendant by the mandatory disposition of
the law, as the law presumes the conflict of interest, thus it is not to be examined and the statements to that
effect do not have any legal relevance................ 1147

268 If the defendant committed one part of the offences concerned by the charges as a juvenile and the other part
as an adult, the criminal procedure against him/her is to be conducted according to the general rules, the
separation of the affairs is not legally possible.. . 1149

269 I.  In case of a procedure conducted against an absent defendant, the court may not adopt a decision with
summary justification.
II. In the decision with summary justification the description of the facts may only be abandoned in case of
acquittal, not in case of termination of the procedure 1150

270 In case of a defendant not concerned by any appeal, the judgment may only be repealed if the court adopts
such a decision in relation to a defendant concerned by the appeal for the same (related) reason. In relation to
a defendant not concerned by any appeal and acquitted that is otherwise impossible 1151

271 The fine imposed instead of imprisonment in second instance does not violate the prohibition of aggravation,
even if the number of the daily rates exceeds the duration of the imprisonment 1152

272 Holding a  public  session in  second instance is not unlawful  if  an action is  taken in  order  to  assure the
presence of the arrested defendant but he/she was released before the session and is not present at the public
session because he/she is not aware of its date.. . 1153

273 Repealing by review on the legal ground that on the basis of the casefile the adoption of an altering decision is
not possible is a special case of repealing which may not considered as repealing for unfoundedness, thus the
judge who participated in the adoption of the earlier repealed decision may act in the repeated procedure
...........................................................................1154

274 The assessment of the appeal of the defence at panel session despite the demand of the entitled person to hold
a public session (or a trial) is a procedural violation justifying the review and leading to unconditional repeal
even if due to an administrative error................. 1157

275 I. The trial, even in case of a special procedure in absence of the defendant according to Chapter XXV of the Code
of Criminal Procedure, may only be held in absence of the regularly summoned accused person and the procedure
may only be terminated at the trial in that case. If the summoning of the accuses person by public notice was not
regular, holding a trial in absence of the accused person is a procedural violation justifying the unconditional
repeal and the review.
II. The president of the panel of the second instance court may request information from the first instance court
according to Article 358 (1) a) of the Code of Criminal Procedure but that does not imply a request to complete
or  rectify the justification of  the judgment  of  first  instance.  The request  of information  may relate  to  the
compliance with the procedural rules; for example, whether the president of the panel in the procedure against a
juvenile is the judge designated to handle the cases concerning juveniles or whether one member of the panel is a
teacher, when the appeal arrived at the court, etc.
III. If the place of stay of the accused person becomes known in the procedure at second instance during the
special procedure according to Chapter XXV of the Code of Criminal Procedure, the second instance court has
to schedule a trial and hear the accused person; there is no legal possibility to schedule a public session
...........................................................................1158

CIVIL CASES
RULINGS

276 Pecuniary claims, with regard to the nature of the claim are divisible services but the contracting parties may
qualify the physically divisible services as legally indivisible or the indivisibility of the service may result
from the nature of the legal relationship, the purpose of the contract or the intention of the parties appearing
from the contract................................................ 1160

277 In case of lawful withdrawal the services already provided are to be returned even in absence of counterclaim.
The debtor is exempted of the obligation to pay penalty, if he/she proves that the contractual performance
defaulted for a reason which is not attributable to him/her 1161

278 The owner of the immovable property as injured party, instead of restitution may claim that the injuring party
(in case of plurality of injuring parties, the injured party against whom the action has been brought) reimburse
the  cost  of  recovering  the  situation  changed  due  to  the  unlawfully  yielded  sand  and  soil  from his/her
immovable property........................................... 1165

279 I. Due to its specific nature, the action for declaration of the invalidity or validity of a disposition of property 
upon death which may be submitted in succession proceedings depending on the procedural position of the 
parties concerned by the succession is not to be considered as an action for declaration under Article 123 of 
the Code of Civil Procedure. The action for declaration of the invalidity or validity of the will (more broadly, 
of all disposition of property upon death) is a succession dispute which is an action of proprietary nature but 
not a stricto sensu proprietary action because that is not the property rights of the estate that are contested 
between the concerned persons but the succession right justifying the acquisition.
II. The numbering in sequence of each page of the holographic will as a formality is a strict and imperative
requirement which does not permit any derogation; its absence may not be replaced by the examination of the



intention of the testator, evidence or interpretation; that may not be ignored even by reference to Article 28 of
the Fundamental Law......................................... 1167

280 I. According to Article 30 (1) of the Act on Marriage, Family and Custody, during the time period between the
termination  of  marital  community  of  property  and  the  division  of  community  property  the  community
property may only be disposed of by the mutual consent of the parties, including business shares. However,
according to the case-law, the lack of that does not imply the nullity of transaction under Article 200 (1) of the
Civil Code, only the ineffectiveness of the operation in respect of the spouse, according to the dispositions on
fraudulent contracts.
II. Concerning the external financial relations between the spouse and the company, solely the dispositions of the
current Act on Companies are authoritative. In the external relations, the disposition without the authorisation of
the other spouse under Article 30 (1) of the Act on Marriage, Family and Custody does not justify the declaration
of the invalidity of the contract............................ 1173

281 By the nature of the action for cancellation, the cancelled entry in the land register may only justify the right
to initiate the action for cancellation, if the prejudice concerning the land register rights is remediable by the
action for cancellation........................................ 1176

282 In the lawsuit for the invalidity of the decision of the meeting of the dwellers of a collective building, during
the assessment according to the content of the action the statements of the applicant recorded in the minutes
of the meeting are also to be appreciated, if the applicant refers to the discussions of the meeting within
his/her factual allegations in the action............... 1179

283 The appeal for the annulment of the judgment of first instance and for a new trial and a new decision may be
submitted independently, if the party considers that the court of appeal may not comply with his/her appeal
for the modification of the judgment due to the nature of the violation referred 1183

284 The application of the rules on the exclusion of courts may not imply the exclusion of the whole level at the
regional court, the regional court of appeal or the Curia 1185

ECONOMIC CASES
RULINGS IN PRINCIPLE

G.4 I. The agreement pledging future claims (pledge agreement) does not create a lien in itself, as the pledged
property which would be the subject of the lien, does not exist.
II. Under Article 49/D (1) of the Act on Bankruptcy Proceedings and Liquidation Proceedings, on the basis of
an agreement pledging future claims concluded prior to the opening of liquidation proceedings, a lien may not
be created on the consideration of the service (lease charge) provided by the debtor after the opening of
liquidation proceedings arising from a lease agreement 1186

G.5 Prior to the opening of liquidation proceedings the public charges deducted from the salary of the employee
but not paid are not included in the assets covered by the liquidation. The financial assets existing at the
opening of liquidation proceedings and demonstrably originating from such a source may not be used in order
to satisfy the claim of any creditor..................... 1188
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285 The  VAT  to  be  paid  on  the  asset  sold  by  the  liquidator  is  a  cost  related  to  the  selling  ac-
tivity.................................................................. 1192

LABOUR CASES
RULINGS IN PRINCIPLE

M.20 If  the  confidence  of  the  employer  concerning  the  employee  is  validly compromised  because  of  his/her
violating conduct, the maintenance of the employment relationship becomes impossible at the time of the loss
of confidence. The delay of several months until the communication of the dismissal may not be justified by
the measures made by the employer to replace the employee in order to maintain the continuous operation.
The measures for the organisation of the work made by the employer may not be appreciated in relation to the
reasonableness of the dismissal based on reasons in connection with the employee’s behaviour in relation to
the employment relationship.............................. 1195

M.21 The reference  for  a  preliminary ruling  may not  be  initiated  if  a  declaration  is  sought  that  the  relevant
Hungarian law does not meet the principles defended by the Community law 1197

M.22 The administrative body is obliged to eliminate the violation in the new procedure ordered by the court for a
substantial  violation,  even  in  case  of  modification  of  a  procedural  rule.  The  eligibility  provided  by the
dispositions of substantive law may not be withdrawn in a constitutional manner by the modification of the
procedural rules concerning the examination of the eligibility conditions. The administrative body is obliged
to examine the existence of the eligibility conditions in the limits specified by the court, with the elimination
of the earlier committed violations..................... 1199

RULINGS



286 The employee may bring a court action for sanctions in case of unlawful termination of the employment
relationship if his/her employment is not continued with reference to the expiry of the fixed term invalidly
stipulated in the employment contract................ 1201

287 The mandatory reason of discharge for unworthiness to the office may be justified both by a conduct outside
the working place and an infringement if it is able to compromise the good reputation of the employer and
thus the maintenance of the employment relationship by the employer may not be reasonably expected. The
subjective time-limit for the exercise of the discharge is to be counted from the date of knowledge of the
underlying reason............................................... 1203

288 The activity of the lay judge at court is not qualified as another situation under Article 8 of the Act CXXV of
2003 on Equal Treatment and Promotion of Equal Opportunities. However, in case of specific request, the
party referring to the discrimination may prove that the employer committed an abuse of rights in relation to
his/her activity.................................................... 1204

ADMINISTRATIVE CASES
RULINGS IN PRINCIPLE

K.26 In the self-audit procedure under Article 124/B of the Act on Taxation, in order to make possible to the tax
authority to effectively assess the application, the taxpayer has to specify which national dispositions are
contrary to the which dispositions of the European Union law. 1207

K.27 If the planned project is foreseen to have adverse effects which make the nursery fishpond on the property
unable to fulfil that function is, it is a consequence of the expropriation. Therefore, a compensation is to be
imposed.............................................................. 1209

K.28 To request of a bailiff, the enforcement right may only be registered with an effect depending on the outcome
of the proceedings.............................................. 1212

K.29 The lawyer submitting the registration demand is not qualified as an entitled person under Article 26 (7) of
the Act CXLI of 1997. If the legal representation is mandatory in the land register procedure, not uniquely the
lawyer countersigning the document is entitled to fulfil that task. 1213

K.30 When assessing an electronically submitted application for agricultural subvention, the authority may not
ignore the lack of fault of the farmer for the inaccurate indication of certain data 1215

RULINGS

289 The artificial nature of the transaction lacking any economic content excludes the exercise of the right to tax
deduction............................................................ 1217

290 Before starting the processing of data, the person concerned is to be clearly informed in full detail on the
purpose and legal ground of the data processing, the entitled person and the term of processing. The lack of
adequate information renders the authorisation invalid 1220

291 The  construction  supervisory  authority  may  not  adopt  any  measure  over  10  years  from  the  irregular
construction activity........................................... 1224

292 The dispositions of the Act on Legislation offer the possibility without violating the prohibition of retroactive
legislation that the municipal authority may enforce the fee assessment dispositions of municipal regulations
no longer in effect in case of irregular legal relationships concerning the use of public spaces created before
the adoption of the authority’s decision.............. 1225

293 The acquirer has to attest the satisfaction of the conditions of tax exemption 1228

DECISIONS OF THE EUROPEAN COURT OF JUSTICE

I. An action for recovery of sums not due on the ground of unjust enrichment, such as that at issue in the main
proceedings, which has its origin in the repayment of a fine imposed in competition law proceedings does not
fall  within ‘civil  and commercial  matters’ within the meaning of Article 1 of Council Regulation (EC) No
44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters............................................. 1230

II. 1. Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law
applicable to contractual obligations (Rome I) and Regulation (EC) No 864/2007 of the European Parliament
and of the Council of 11 July 2007 on the law applicable to non-contractual obligations (Rome II) must be
interpreted as meaning that, without prejudice to Article 1(3) of each of those regulations, the law applicable
to an action for an injunction within the meaning of Directive 2009/22/EC of the European Parliament and of
the Council of 23 April 2009 on injunctions for the protection of consumers’ interests directed against the use
of allegedly unfair  contractual  terms  by an undertaking established in  a  Member State  which concludes
contracts in the course of electronic commerce with consumers resident in other Member States, in particular
in  the  State  of  the  court  seised,  must  be  determined  in  accordance  with  Article  6(1)  of  Regulation  No
864/2007, whereas the law applicable to the assessment  of a particular contractual term must  always be
determined pursuant to Regulation No 593/2008, whether that assessment is made in an individual action or
in a collective action.
2. Article 3(1) of Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts must be
interpreted as meaning that a term in the general terms and conditions of a seller or supplier which has not
been individually negotiated, under which the contract concluded with a consumer in the course of electronic



commerce is to be governed by the law of the Member State in which the seller or supplier is established, is
unfair in so far as it leads the consumer into error by giving him the impression that only the law of that
Member  State  applies  to  the  contract,  without  informing  him that  under  Article  6(2)  of  Regulation  No
593/2008 he also enjoys the protection of the mandatory provisions of the law that would be applicable in the
absence of that term, this being for the national court to ascertain in the light of all the relevant circumstances.
3. Article 4(1)(a) of Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on
the protection of individuals with regard to the processing of personal data and on the free movement of such
data  must  be interpreted as  meaning that  the processing of personal  data  carried out  by an undertaking
engaged in electronic commerce is governed by the law of the Member State to which that undertaking
directs its activities, if it is shown that the undertaking carries out the data processing in question in the
context of the activities of an establishment situated in that Member State. It  is for the national court to
ascertain whether that is the case........................ 1232
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