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Communication concerning the decision of the Curia of Hungary 

in criminal case n° Bfv.II.1278/2016 

 

In its final judgement, the court imposed fines on legal persons as a result of criminal 

proceedings for tax fraud and other criminal offences. 

 

Two legal persons – via their common representative – lodged a petition for judicial review 

before the Curia by arguing that their representative had not been summoned by the court of 

second instance to attend the court’s public session which had constituted an unconditional 

procedural infringement. 

 

The Curia esteemed that the petition for judicial review was ill-founded. 

 

1. The Curia primarily examined whether the legal persons and their representative had been 

entitled to submit a petition for judicial review. 

 

Act no. CIV of 2001 on Criminal Sanctions for Legal Persons (hereinafter referred to as the 

CSLP Act) stipulates that if criminal sanctions were to be imposed on a legal person in a 

criminal proceeding, the provisions of Act no. XIX of 1998 on the Code of Criminal 

Procedure (hereinafter referred to as the Code of Criminal Procedure) shall be applied save as 

otherwise provided for in the present act of law [section 7, subsection (2) of the CSLP Act]. It 

provides that, in addition to the case referred to in section 416, subsection (1), point c) of the 

Code of Criminal Procedure, a petition for judicial review may be submitted by a legal person 

against the relevant parts of the impugned judgement if the imposition or non-imposition of a 

criminal sanction on the legal person concerned is the result of the violation of substantive 

criminal law or of the provisions of the present act of law [section 24, subsection (1) of the 

CSLP Act]. Thus, legal persons are clearly entitled to lodge a petition for judicial review 

through their representatives. 

 

2. The legal persons’ common representative had already been given a mandate in the lower 

instance court proceedings, therefore there was no need for a renewed mandate for the judicial 

review proceedings before the Curia. In principle, the rules on defence attorneys shall be 

applied to the representative of a legal person [section 9, subsection (4) of the CSLP Act]. In 

the absence of specific provisions, section 47, subsection (1) of the Code of Criminal 

Procedure – according to which the temporal scope of the official appointment of a legal aid 

lawyer or the temporal scope of a power of attorney (unless otherwise stipulated by the parties) 

shall last until the delivery of a final criminal court decision in the case concerned and, 

moreover, shall extend to retrials, judicial review proceedings and other special court 

proceedings beyond such delivery – shall also apply to the representative of a legal person. 

 

3. Pursuant to section 416, subsection (1), point c) and section 373, subsection (1), phrase II, 

point d) of the Code of Criminal Procedure, a petition for judicial review may be submitted 

against the court’s final on-the-merits decision if the court hearing was held in the absence of 

a person whose presence would have been compulsory by law. For the purposes of the above 

provisions, court hearings also include public sessions [section 234, subsection (3) of the 

Code of Criminal Procedure]. 

 

Upon proceeding to draft the petition for judicial review, the legal persons’ common 

representative assumed that he had a procedural position quasi identical to that of a defence 

attorney. On these grounds, since legal persons are obliged to be represented by a natural 
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person, the latter has to be present at the court’s hearing or public session. 

 

The Curia agreed with the impeccable arguments put forward by the Office of the Prosecutor 

General and considered the petition for judicial review to be ill-founded. 

 

By virtue of the specific provisions of section 9, subsection (5), point c) of the CSLP Act that 

deviate from the general rules of the Code of Criminal Procedure, the representative of a legal 

person “may be present at the court’s hearing”, which means that his presence is not 

compulsory by law, however, he should not be excluded from participating in such hearings. 

 

The court of second instance undoubtedly violated the procedural rule according to which the 

court should have informed the legal persons’ legal representative about his right to be present 

at the court’s public session, irrespective of the fact that the legal representative had given a 

mandate to a substitute representative during the lower instance proceedings. On the other 

hand, the provisions of section 9, subsection (5), point c) of the CSLP Act had not been 

violated. The court of second instance duly summoned the substitute representative to attend 

the court’s public session and the summoned person participated in all rounds of the session 

and rightfully represented both legal persons before the court. 

 

For the sake of exhaustiveness, the Curia noted that the substitute representative had a 

fundamental duty to inform his principal (the legal representative) about each and every detail 

of the exercise of his mandate – in particular, about notices and decisions sent to him by the 

court, as well as about the exercise of his rights as a substitute representative at the court’s 

public session – without any delay. The data examined in the proceedings disclosed nothing 

capable of proving that the substitute representative had not fulfilled the above duties, and in 

the petition for judicial review the legal persons’ legal representative did not refer to such 

breach of duty. 

 

Therefore, the fact that the court of second instance had not summoned the duly authorised 

representative was considered by the Curia to be a so-called relative procedural infringement, 

which did not breach the requirement of the professional representation of legal persons. 

 

The reference of the legal persons’ common representative to the rules on lead defence 

attorneys [section 44, subsection (3) of the Code of Criminal Procedure] was completely 

erroneous. These rules arrange the procedural position of several defence attorneys who are 

all mandated by the same accused, but a legal representative does not qualify as a defence 

attorney. With regard to the specific provisions of the CSLP Act, the rules on defence 

attorneys cannot be applied in the present case. 

 

In conclusion, the Curia upheld the impugned court decision in respect of the legal persons 

concerned. 

 

Budapest, the 11th of April 2017 

 

Criminal Department of the Curia of Hungary 


