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Communication concerning the decision of the Curia of Hungary 

in administrative case nº Kfv.I.35.116/2015 

 

The plaintiff to the present case is a business entity operating in the retail commerce sector in 

Hungary. The totality of its business shares are owned indirectly by an Austria-based parent 

company. In addition, the plaintiff and a Hungary-based limited liability company operating 

in the commerce sector are affiliated to each other within a group of companies. With regard 

to its business status, the plaintiff was obliged to pay the relevant sector specific tax on the 

basis of the aggregated turnover figures by virtue of section 7 of Act no. XCIV of 2010 on 

Sector Specific Taxes (hereinafter referred to as the Sector Specific Taxes Act). 

 

The plaintiff carried out a self-audit in respect of the 2010 tax year according to section 124/B 

of Act no. XCII of 2003 on the Rules of Taxation (hereinafter referred to as the Taxation Act) 

with the aim of obtaining a relief from the payment of the sector specific tax to be paid on its 

retail commerce activities. In its self-audit report, the plaintiff made a correction on its 

tax-related figures and reduced the amount of the tax base and the tax due to zero, moreover, 

it argued that the relevant provisions of the Sector Specific Taxes Act are contrary to the 

directly applicable primary pieces of European Union legislation that compulsorily govern the 

payment of such taxes. The tax authority ruled out the plaintiff’s reference to the 

non-conformity of the relevant Hungarian legislation with European Union law and rejected 

the plaintiff’s application without any substantive inspection. 

 

The plaintiff lodged a claim with the court of first instance against the tax authority’s decision 

and requested the court to declare that the relevant provisions of the Sector Specific Taxes Act 

are contrary to the directly applicable primary pieces of European Union legislation that 

govern the payment of such taxes. The plaintiff stated that Hungarian law, in its effects and 

application, treats foreign-owned food retail businesses less favourably than Hungarian food 

retail businesses. 

 

Following the judgement of the Court of Justice of the European Union in the preliminary 

ruling case C-385/12, the court of first instance quashed the tax authorities’ first and second 

instance decisions and ordered the first instance tax authority to reopen its administrative 

proceedings. In its judgement, the court reached the conclusion that the rule of aggregating 

the tax bases of businesses belonging to the same group of companies provided for in section 

7 of the Sector Specific Taxes Act – in conjunction with the gradually and steeply progressive 

tax scales – treats, in its effects and application, retail commerce sector taxpayers in which a 

business entity established in another Member State of the European Union has a majority 

interest less favourably than Hungarian retail businesses, hence the above rule violates 

Articles 49 and 54 of the Treaty on the Functioning of the European Union by indirectly 

discriminating against companies established in another Member State. Therefore, the 

plaintiff’s tax payment obligation should be established by disregarding the Hungarian legal 

provision that is contrary to European Union law. 

 

The second instance tax authority, the defendant to the present case, submitted a petition for 

judicial review to the Curia, while the plaintiff lodged a cross-petition for judicial review. 

Having regard to the principles of the prohibition of the modification of court claims and the 

prohibition of going beyond the limits of the petition for judicial review, the Curia was not 

entitled to take into account the plaintiff’s arguments concerning “a steeply progressive tax 

scale”, a discrimination on grounds of form of company and the provision of illegal state aid 

for certain market participants in the retail commerce sector by the relevant sector specific 



 2 

tax. 

 

On the basis of the petition for judicial review, the Curia has been asked to consider whether 

the final judgement rendered by the court of first instance had correctly interpreted the above 

judgement of the Court of Justice of the European Union or the defendant had been right in 

arguing in its petition for judicial review that the violation of European Union law could have 

been established only in case of the joint fulfilment of the conditions laid down by the Court 

of Justice of the European Union. The Curia fully agreed with the decision of the court of first 

instance. There has been a violation of European Union law with regard to the fact that the 

plaintiff has been operating as a business entity affiliated to a group of companies headed by a 

parent company established in another Member State, and the latter company qualifies as a 

taxpayer that should pay the relevant sector specific tax at the highest tax rate. A hidden 

discrimination was found to have existed by the national court as a result of its proceedings 

conducted upon the ruling of the Court of Justice of the European Union. 

 

Since the court of first instance was right in establishing that – contrary to the view expressed 

by the defendant – there had been a violation of European Union law, it had to remedy the 

unlawful situation by ordering the competent authority to reopen its administrative 

proceedings. The court had to find the appropriate procedural solution within the framework 

of the Taxation Act. Self-audit is a legal instrument that can be used by the taxpayer within 

the prescribed period of limitation. This legal instrument is able to fulfil its intended purpose 

only if it can also be used to correct tax returns that were previously submitted as a result of a 

violation of the Fundamental Law of Hungary and the Community legal order. The decision 

of the court of first instance was, therefore, perfectly correct in ordering the tax authority to 

examine the plaintiff’s self-audit report on its merits and to establish the plaintiff’s tax 

payment obligation by disregarding the rule of aggregation. 

 

Budapest, the 13th of October 2015 

 

Administrative and Labour Department of the Curia of Hungary 


