
 1 

Communication concerning the decision of the Curia of Hungary 

in administrative case nº Kfv.I.35.294/2015 

 

In 2011, the plaintiff imported glass fibre with the assistance of a customs agent on three 

occasions from the People’s Republic of China. The imported goods fell within a newly 

established TARIC code and were subject to the payment of anti-dumping duty, therefore the 

competent authority obliged the plaintiff to pay additionally a definitive anti-dumping duty of 

9 061 945,- HUF and a value added tax of 2 266 236,- HUF. 

 

In the subsequent judicial proceedings, the court made a reference for a preliminary ruling to 

the European Court of Justice. The latter delivered a preliminary ruling in case C-74/13, as a 

result of which the court quashed the decisions of the first and second instance authorities and 

obliged the first instance authority to reopen its administrative proceedings and to submit the 

case to the European Commission on the basis of Article 905 of Commission Regulation no. 

2454/93/EEC of 2 July 1993 laying down provisions for the implementation of Council 

Regulation no. 2913/92/EEC establishing the Community Customs Code (hereinafter referred 

to as the Regulation) to enable it to render a decision within the framework of a procedure 

initiated in accordance with Articles 906 to 909 of the Regulation. 

 

Proceeding upon a petition for judicial review submitted by the defendant authority, the Curia 

had to decide whether in the present case the plaintiff could be placed in a situation whereby 

he would be subsequently exempt from his payment obligation by way of obtaining a 

reimbursement. The Curia argued that this kind of reimbursement should be subject to 

compliance with strict conditions, because in customs cases involving similar legal issues the 

European Court of Justice recalled that “the repayment or remission of import and export 

duties, which may be made only under certain conditions and in cases specifically provided 

for, constitutes an exception to the normal import and export procedure and, consequently, the 

provisions which provide for such repayment or remission are to be interpreted strictly. Since 

a lack of ‘obvious negligence’ is an essential condition of being able to claim repayment or 

remission of import or export duties, it follows that that term must be interpreted in such a 

way that the number of cases of repayment or remission remains limited.” (paragraph 52 of 

the judgement rendered in case C-48/98 Söhl & Söhlke). 

 

The Curia pointed out that the customs authority has a duty to submit the plaintiff’s 

application to the European Commission for a decision when all of the following four 

cumulative conditions are met: 

 

1) a special situation exists which 

 

2) results from the Commission’s failure to perform its duties, and 

 

3) no deception or obvious negligence can be attributable to the plaintiff, and 

 

4) the Commission has not yet issued any decision in a case with similar legal and factual 

background. 

 

The national customs authorities are given a kind of filtering role in examining the above 

conditions. In order to ensure the effectiveness of European Union law, applications that do 

not satisfy the above conditions should not be submitted to the Commission by them. 
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The Curia conducted an in-depth examination of the four conditions, their Hungarian and 

European Community legal aspects as well as the relevant case-law of the European Court of 

Justice. There was no disagreement between the parties concerning the existence of the first 

two conditions, and they esteemed that the translation error discovered could qualify as an 

extreme situation for which responsibility had lain with the Commission. On the other hand, 

the Curia found that the first instance judgement had made an incorrect assessment regarding 

the existence of the third and fourth conditions. 

 

As regards the third condition, three aspects should have been taken into account in respect of 

the plaintiff’s deceptive conduct or obvious negligence: 

 

1) the complexity of the provisions non-compliance with which has resulted in the customs 

debt being incurred; 

 

2) the professional experience of the trader; 

 

3) the care taken by the trader (paragraph 56 of the judgement rendered in case C-48/98, 

paragraph 40 of the judgement issued in case C-38/07). 

 

With regard to the fourth condition, the Curia established that case C-38/07 and Commission 

Decision REM 19/2002 on which the aforementioned case is based were similar to the present 

case. 

 

It should be emphasised that there is no requirement for cases to be identical, as it is sufficient 

to examine whether the cases involved are similar in terms of their legal and factual basis. 

 

In light of the assessment of the above elements and in conformity with the stringent case-law 

of the European Court of Justice, the Curia concluded that the plaintiff had been obviously 

negligent, having regard to the complexity of the relevant customs regulation, as well as to the 

professional experience of and the care taken by the plaintiff. Therefore, the cumulative 

conditions according to which the defendant authority should have submitted the plaintiff’s 

application to the Commission have not been fulfilled. With regard to the above, the Curia 

quashed the final judgement and rejected the plaintiff’s claim. 

 

Budapest, the 13th of November 2015 

 

Administrative and Labour Department of the Curia of Hungary 


