
Judicial control on the in rem proceedings of notaries

Pursuant to section 271, subsection (1),  point i) of Act no. III  of 1952 on the Code of Civil
Procedure (hereinafter referred to as the Code of Civil Procedure), no petition for judicial review
may be submitted against judgements rendered in  in rem actions following in rem proceedings.
Despite the fact that such judgements may not be reviewed by the Curia, the latter is obliged to
ensure  the  uniform  application  of  the  law  on  the  basis  of  Article  25,  paragraph  (3)  of  the
Fundamental Law of Hungary. Jurisprudence-analysis, as defined in section 24, subsection (1),
point d) of Act no. CLXI of 2011 on the Organisation and Administration of the Courts, may be
the primary instrument to guarantee the courts’ harmonised case-law in respect of legal actions for
overturning a notary’s decision adopted in an in rem proceeding.

The  choice  of  the  topic  of  examination  is  based  on  multiple  reasons.  On  the  one  hand,  the
Minister of Justice indicated in his topic proposal that the majority of in rem proceedings originate
from the violation of neighbourhood rights. By virtue of section 5:23 of Act no. V of 2013 on the
Civil Code (hereinafter referred to as the Civil Code), when using a thing, the owner shall refrain
from engaging in any conduct that would needlessly disturb others, especially his neighbours, or
that would jeopardise the exercise of their rights. The courts’ case-law is, however, inconsistent as
to  the  determination  of  the  set  of  criteria  regarding  the  notion  of  “needless  disturbance”  in
individual cases. On the other hand, it has to be recalled that, concomitantly with the entry into
force of the Civil Code, the legislator decided to introduce, through section 85, subsection (30) of
Act no. CCLII of 2013, a new chapter entitled “Legal actions for overturning a notary’s decision
adopted in an in rem proceeding“ (Chapter XX/A) into the Code of Civil Procedure, moreover,
unlike in Act no. IV of 1959 (the former Civil Code), the list of neighbourhood rights – with two
exceptions – is included not in the newly adopted Civil Code, but in Act no. CLXXIV of 2013 on
the Special Rules on Neighbourhood Rights and the Limits of Property Rights.

The in rem proceedings of notaries are designed to ensure a quick dispute resolution mechanism
for the parties and to alleviate the courts’ workload at the same time. For the assessment of the
achievement of the above objectives, it will be necessary to analyse the proportion of the notaries’
on-the-merits decisions and the proportion of those decisions that reject the petitioner’s claim on
the basis of a dispute between the parties over the right of possession. It will also be necessary to
examine the proportion of legal actions for overturning a notary’s decision adopted in an in rem
proceeding and the proportion of cases in which the court did not overturn the notary’s decision.
In addition, it will be important to look into the length of in rem proceedings and actions and the
existence of other legal disputes (e.g. actions for damages and grievance fees) that could be linked
to in rem actions. In the latter context, it may also be necessary to investigate the Curia’s case -law
on the judicial  review of such cases and on the admissibility of petitions for  judicial  review
touching not only upon in rem actions, but upon other related legal issues as well.

It can be concluded that the establishment of the jurisprudence-analysing working group was due
to a changed substantive and procedural legal background, moreover, it has to be emphasised that
the working group’s examination covers not only the relevant decisions and judgements, but the
entire notarial and court proceedings and, to a limited extent (as regards the notarial profession),
the impact of court decisions as well. Based on its timetable, the working group is expected to
deliver the draft version of its summary report by the end of December 2017.
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